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APPEAL NO. 236
CHIEF'S ORDER NO. 86-332

ENTRY

The Board, upon motion of appellee, and for good cause shown,
hereby dismisses this appeal for lack of subject matter
jurisdiction.
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This cause came on for hearing on October 27, 1987.
Upon Appellant's failure to appear and timely notification to the
Board that Appellant would, in fact, not appear, this Board
dismissed the instant appeal.
the appeal, is hereby AFFIRMED

Order No. 86-332, the subject of
lawful.

William G. Williams, Secretary

CERTIFICATE OF SERVICE
This is to certify that a true copy of the foregoing
was sent to the following by certified mail, return receipt
requested, this >2.i""/
day of
;(/tJt1!'-71$f
, 1987.
Mr. Larry A. Horn, Sr.
President
Oil Field Construction, Inc.
P. O. Box 382
Logan, OH 43138
Todd Musheff
Ass1stant Attorney General
Fountain Square - Building A
Columbus, OH 43224

W1lliam G. Williams

BU'OU 'l'BB

on.

IdlD GAB Bo.uD OF RImD

S'l'ATB 01' OHIO
)

)
)

,

Appell &::l.t ,

)
)

v.
J. )lIOJXT· B:IDDlSO., ellie!
DiTi.io~ of Oil aDd Qaa

The parties to Appeal No. 235
Board of Review to

!as~e

CHIBF'S OltDlDl HO. 87-11

)
)
)
)
)

jo1ntl~

movo the Oil ane Gaa

an Ordc4 withdrawing

the p.rtie8 have 8ettled their

~ppeal

No. 235

~8

d!$pute.
Reapectfully

~Ubroitted.

ANTHONY J. CELEBREZZE, JR.
A~ORNEY

GENSRAL OF OHIO

••
TOt)'D MOSHE!'!'

Assistant Attorney General
EnvironmeDtal Enforcement

Section

DivisioD of 011 ana Gas
Build1ng A, Fount~in square

Columbusl Ohio ~3~24
Attorney for Appellee

OIL AND GAS BOARD
BEFORE THE OIL AND GAS BOARD OF REVIEW

OCT 221987

STATE OF OHIO
OIL FIELD CONSTRUCTION, INC.
Appellant,
v.
J. MICHAEL BIDDISON, Chief
Division of Oil and Gas

Appellee.
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OF REVIEW

APPEAL

NO. 236

CHIEF'S ORDER NO. 86-332

MOTION TO DISMISS
Now comes J. Michael Biddison, Chief of the Division of Oil
and Gas ("Chief"), by and through counsel, Anthony J. Celebrezze,
Jr., Attorney General of the State of Ohio, and moves the Board
for an order dismissing the instant appeal for lack of subject
matter jurisdiction on the grounds that Oil Field Construction,
Inc. failed to comply with the mandatory requirements set forth in
Section 1509.36 of the Ohio Revised Code to perfect its appeal to
the Oil and Gas Board of Review.
Respectfully submitted,
ANTHONY J. CELEBREZZE, JR.
ATTORNEY GENERAL OF OHIO

TODD MUSHEFF
Assistant Attorney General
Environmental Enforcement
Section
Division of Oil and Gas
Building A, Fountain Square
Columbus, Ohio 43224
(614) 265-6939

MEMORANDUM IN SUPPORT
I.

INTRODUCTION

Before the Oil and Gas Board of Review may acquire subject
matter jurisdiction over an appeal, certain conditions precedent
must be satisfied.

Notice of the appeal must be received by the

Board within thirty (30) days from the appellant's receipt of the
relevant chief's order.

Notice must then be received by the chief

of the Division within three (3) days from the date of filing the
appeal with the Board.
II.

FACTS

On October 3, 1986, the Chief issued Chief's Order No. 86-332
(attached hereto as Exhibit RAft) which specifically found that the
Bray No. 1 wellsite was incapable of producing oil or gas in
commercial quantities.
to plug the well.

Oil Field Construction, Inc. was ordered

Oil Field Construction, Inc. received the

Chief's Order on October 4, 1986.

(See the domestic return

receipt attached to Exhibit nAn).

On February 12, 1987, the Oil

and Gas Board of Review received a letter from Oil Field Construction's president, Larry Horn, Sr., complaining of division action
against Oil Field Construction.

(See Exhibit nBR).

A copy of

this letter was also received by then Chief of the Division, Renee
J. Houser, on February 12, 1987.

(See Exhibit nC n ) .

The Board

accepted this letter as a notice of appeal and assigned the appeal
Appeal No. 236.

III. STATEMENT OF LAW

R.C. 1509.36 reads, in pertinent part:
"Any person claiming to be aggrieved or adversely
affected by an order by the chief of the division of
oil and gas may appeal to the oil and gas board of
review for an order vacating or modifying such order.

*

*

*

nSuch appeal shall be in writing and shall set forth
the order complained of and the grounds upon which the
appeal is based. Such appeal shall be filed with the
board within thirty days after the date upon which
appellant received notice by registered mail of the making of the order complained of. Notice of the filing of
such appeal shall be filed with the chief within three
days after the appeal is filed with the board."
(Emphasis provided).
"Where a statute confers a right of appeal, adherence to the
conditions thereby imposed is essential to the enjoyment of the
right conferred."

American Restaurant Lunch Company v. Glander

(1946), 47 Ohio St. 147.

Failure to meet such conditions deprives

the reviewing body of the requisite subject matter jurisdiction
over the appeal and warrants its dismissal.

Liephart-Lincoln

Mercury, Inc. v. Bowers (1959), 107 Ohio App. 259, American
Restaurant Lunch at 149.

Thus, the R.C. 1509.36 requirement that

notice of appeal be filed within thirty days after receipt of the
relevant chief's order must be met for the Board to entertain
jurisdiction over the appeal.

In the instant cause, the relevant

chief's·order was received on October 4, 1986, and the appeal was
filed on February 12, 1987.

The thirty-day period for filing a

notice of appeal expired on November 3, 1986, however, no appeal
was filed until 101 days later on February 12, 1987.

Clearly, the

requisite time period in which to file had long expired.
Therefore, the Board must dismiss this appeal.

This result is supported by a wealth of Ohio case law regarding requirements for perfecting an appeal set forth by statutory
provision.
In West Toledo Factory Buildings, Inc. v. Evatt (1944),
31 Ohio Ope 390, the Court affirmed dismissal of an appeal to the
Board of Tax Appeals on the grounds that the appellants did not
satisfy the conditions set forth by the statute granting the right
of appeal.

The notice did not set forth a copy of the notice sent

by the tax commissioner regarding the final determination of
appeal by the appellant.
v.

In Clippard Instrument Laboratory, Inc.

Lindley (1977), 50 Ohio St. 2d 121, the Ohio Supreme Court

affirmed the decision of the Board of Tax Appeals which dismissed
an appeal on the grounds that the commissioner was not notified of
the Appeal even though the commissioner had received a docketing
letter from the Board informing him of the appeal in question.
This Oil and Gas Board of Review has itself recognized the
necessity of compliance with the statutory requirements to obtain
jurisdiction over an appeal.

See Don E. Combs v. Skalkos, Appeal

No. 23, in which the Board dismissed an appeal for failure to
comply with the requirements of R.C. 1509.36.
RThe right of appeal is statutory and we must look to the
statute to ascertain if it has been lawfully exercised.

The party

who seeks the right must comply with whatever terms the statute of
the State imposed upon him as conditions to his enjoyment. n
Toledo Factory Buildings, Inc., at 391.

~

The appellant has not

complied with the statutory conditions necessary to vest the
Board with subject matter jurisdiction over this appeal.

The

Chief, therefore, most respectfully requests that the Board
dismiss the instant appeal for lack of subject matter
jurisdiction.
Respectfully submitted,
ANTHONY J. CELEBREZZE, JR.
ATTORNEY GENERAL OF OHIO

TODD MUSHEFF
Assistant Attorney General
Environmental Enforcement
Section
Division of Oil and Gas
Building A, Fountain Square
Columbus, Ohio 43224
(614) 265-6939
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Motion to
Dismiss with Memorandum in Support was forwarded via regular u.S.
mail this

G. ,

day of October, 1987, to:

Larry Horn, Sr., President
Oil Field Construction, Inc.
P. O. Box 382
Logan, Ohio 43138

TODD MUSHEFF
Assistant Attorney General
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